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BOOK REVIEWS 

JUDICIAL SETTLEMENT OF CONTROVERSIES BETWEEN STATES OF THE AMER- 

ICAN UNION: An Analysis of Cases Decided in the Supreme Court of the United 
States. By James Brown Scott, A.M., J.U.D., LL.D. Publication of the 
Carnegie Endowment for International Peace. Oxford, Clarendon Press, I9I9, 
pp. xiii, 548. 

This volume has been prepared with the definite purpose of demonstrating 
that the experience of the States of the American Union under their judicial 
system justifies confidence in the practicability of the judicial settlement of 
international disputes. 

Mr. Scott discusses the cases in which States of the American Union have 
been summoned before the Supreme Court of the United States, embodying 
in the text copious quotations from the decisions, but adding a running com- 
ment elucidating his own ideas of the significance of the opinions of the Court. 

The discussion is not technical, but, on the contrary, the editor-for the 
work is that of an editor rather than that of an author-has addressed himself 
to the larger audience composed of those having an educated interest in the 
settlement of international controversies. 

It need hardly be said that the experience of the United States, as illus- 
trated in the decisions quoted and discussed, presents an impressive argument 
in support of the practicability of the judicial settlement of many classes of 
international controversies, and Mr. Scott has been happy in the plan of his 
volume, which clearly outlines the development of the jurisdiction of the Su- 
preme Court of the United States, both in the matter of the body of such juris- 
diction and in the matter of its procedure. 

To those who fear the possibility of undue assertion of jurisdiction by an 
international tribunal, he points out the care with which the Supreme Court 
has, from the beginning, questioned and circumscribed its own jurisdiction. 
The argument is persuasive, but doubtless the Supreme Court has been admon- 
ished to exercise discreetly this extraordinary jurisdiction, because of the prac- 
tical difficulty of enforcing its decrees if they should be resisted. 

Moreover, there has at times been a tendency toward a literal application 
of the language of the Constitution, as, for example, in Chisholm v. Georgia, 
2 Dal. 4I9, and South Dakota v. North Carolina, I92 U. S. 286. When regard 
is had to the purposes to be subserved by the jurisdiction of controversies be- 
tween States, it seems clear that the intention of the framers of the constitution 
would be defeated by the establishment of a jurisdiction such as that sustained 
in South Dakota v. North Carolina, which would permit the intentional creation 
of controversies between States, a result which is not calculated to promote 
harmony between the States involved. It is much more reasonable to suppose 
that the jurisdiction was intended to be restricted to cases where the controversies 
developed naturally with the efflux of time, and were not artificially brought 
into being. It is possible, however, that these exceptional cases tend to prove 
that the Supreme Court in most cases has been careful not to exceed the juris- 
diction intended to be conferred upon it; but it is not nearly so certain that 
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this same tendency would have been manifest had the Court been sure of the 
execution of its decrees, since tribunals frequently disclose a tendency to extend 
rather than to restrict the scope of their activity. 

While the author's review of the decisions of the Supreme Court of the 
United States constitutes a potent argument in favor of the judicial settlement 
of international controversies, and while there are abundant reasons in favor 
of any plan having this object in view, the discussion would have been more 
complete had Mr. Scott included therein some consideration of the fundamental 
reasons which underlie the ordinary rule that a State is not suable without its 
consent. And the inquiry naturally arises how an international court is to 
function successfully unless supported by what, for the sake of a better term, 
we may term an international legislature; and if this is necessary to the success- 
ful operation of such a court, is there a possibility that the countries of the world 
may find themselves unexpectedly subordinated to a super-state, in much the 
same fashion as some of the States of the American Union found themselves 
unexpectedly subordinated to the National Government? It may be that such 
a consummation is in the interest of humanity, but it is desirable that there be 
a clear comprehension of the results which are likely to attend the establishment 
of an international tribunal. 

Nor should it be overlooked that there are limits to the effectiveness of 
judicial action when controversies arise involving issues of the graver sort; the 
Dred Scott case naturally comes to mind when an effort is made to prevent 
war by judicial action. 

Henry Wolf Bikle. 

A MONOGRAPH ON PLEBISCITES (with a collection of official documents). 

By Sarah Wambaugh. Carnegie Endowment for International Peace, Division 
of International Law, Oxford University Press, New York, I920, pp. xxXV, IO88. 

This excellent study of the theory and practice of plebiscites is very timely, 
for the plebiscite is obviously the best available method by which subject people 
may exercise the right of self-determination, which the Paris Congress (partly 
from a sincere faith in its justice, partly in fulfillment of the promise made by 
the Allies during the stress of the War), made a basic principle of the Versailles 
settlement. Some of the peoples to whom this privilege was extended have 
already exercised it, while others are still in the throes of factional and racial 
controversy attendant upon plebiscites. On the other hand, neither the prin- 
ciple nor the practical application of this much-acclaimed right originated at 
the Peace Congress or in President Wilson's Fourteen Points. The thousand 
odd pages of the volume before us afford ample proof of this. Altogether the 
author gives us the history of eighteen cases of the exercise of the plebiscite 
in determining a change of sovereignty prior to the world war. Of these four 
belong to the period of the French Revolution, eleven to the years marking the 
triumph of the spirit of nationality from I848 to I870, and three to the years 
from I870 to I905 when Norway voted for separation from Sweden. 

It is significant that during the periods dominated by Napoleon, Metter- 
tnich and Bismarck, plebiscites for changes in sovereignty were not the fashion. 
Metternich stood for the status quo, while Bonaparte and Bismarck made no 
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